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In the Court of Appeals of the District of Columbia 


No. 

'I'm-: District ok (Vu miiia, Appellant, 

vs. 

LAURA V. 1 >ONALDSON. 


(i ►Supreme Court of the District of Columbia. 

At Law. No. VJI407. 

Lai ka V. Donaldson, IMaintilf. 

vs. 

I'm-: District ok Con mi:i.\, Defendant. 

Cxited States ok Amkiik a. 

1 ) tsh'i rf <») ( nlU m Inn . .v.s; 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at tin* City of Washington. in slid District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 l)ec!ardtion. 

Filed February 20. 1010. 

In the Supreme Court of the District of Columbia 

At Law. No. o2107. 

Laura V. Donaldson, IMaintilf. 

vs. 

The District ok Cou mria, Defendant. 

The plaintiff. Laura V. Donaldson, sues the defendant, die Dis¬ 
trict of Columbia, for that, whereas, on the 2nd day of Februayv, 
1010. and for a long time prior thereto the defendant was a munici¬ 
pal corporation, created and organized as such under, and by virtue 
of. the laws of the Cnited States, and as such, was charged with the 
duty of keeping the public streets, highways and sidewalks within 
the District of Columbia in a reasonably safe condition for the pas- 
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over the "*r 5 yet llie 

am) perm it te<l one of said streets -m l • i Premises, made, suffered 
in said District to become S s,, . le «’“ 1 1 l «» to wit, Fuller Street 
citizens to said WstS “."“I' IU “ dall g erou *condition for 

dangerous condition wi cau^d b "P* 

tine prior to the lirst day of October l««Vt .1 t, . a . l: , foru loll g 
houses on the south side of said Fuller street h f, eX fi' t f 1 u ro "' °f 

SSI *4* -Si 

lutter street, and the plaintiff u *h ‘b e u a > ail( l parking ot said 
prior thereto resided in No ln-M* I f° U • 1 f M< eSj an< ^ i° r sometime 
customed to use said si/le^lk . d T 1 Tr of was ac- 

that on or about said lirst day of October IffOSMhe def ^l' 1 
eeeded to change the grade of .said iSt s I, 1 "' 1 P™’ 
earnage way thereof to a denth «r i , street b\ lowering the 

i«g the sidewalk and wkffo,I f TT.'r.T* tllre « feet/W 
tiine thereafter, defendant furthei ' *? la . < e ’ 1 lat within a short 
a portion of s^id h ewa k 7, " H ' ee<le<l !" lower grade of 
Fuller Street, fromS' Lt «r of said 

about thirty feet distant from the frotl! gale of".! ainUr 1 ° “ p0i “| 
caused a granolithic walk to l*mi , • /. 1 I , 111 * 1 " Ijotne, and 

inner edge of said granolithic « ,It ""r l °"' el T l l' ortio ". with the 
said brick walk eavZ 11 J k 11 l ‘." e wiUi the outer edge of 
parking, o,' which',° f ^V 1 britk ^'lewalk and 
old grade and about three feet 'ibovTs.ii.M''^ ' alor ? sll| d, on the 

defendant, disregarding its dutv while , ere d l'°rtion; and the 

carriage way. parking m ,1 Jwalk^ Z'-A ‘ ,e g '' a '!° oS said 

remaining portion olsm.l <i lew'll k a ml in l er ,l,e of the 

arrange said sidewalk so thal u^ t £Slv r afe7 ° r 

passing thereon, wroncfullv m id». t ,, i i - *. d * e ^ ur persons 
Of intersection of sidd o ddewt T""^ l t0 re, " ail b a ‘ the point 
-id walk which had C^-Se^ 

about thirty feet distant from plaintiffs*1! T lJOlnt 

^ and unnecessarilv nrecinit.m ,i , ‘ . u dangerous 

ungraded and unguarde l ^nd I ' '’ r lnch,le > »»paved, 

upon said sidewalk, bv mid over which iT 101 ^ P P uns passin g 
cline, was the only n-ith v I i .1 prec-ipitou^ descent, or in- 

said houses to said'sixteentii Street* whlT^T <OU < pa * s< U) ’ or ^rom, 
and the plaintiff avers that on the *>nd ? Ut f°r*f arou,ul t,le p lock; 
Ping due care in going ^lm hJr sfld hi;; ^ 19 ^, while 

in endeavoring to pass from slid old i I, ik? >ai< * , lxte euth Street, 

walk below, she slipped and fell bv reason*!)f the^ Ii /T' granoIit,li ^ 
unnecessarily precipitous despot #«.i- n 1 le 1( ( i an g e roys and 

gence of the ^Iff^Xisald b ?\ the Iiegli ’ 

on Iter part, and, solely because of' .lefend'a fs 6 ’kt/ 1 ' ho, , , . t fauIt 
thrown with great violence into and . .,1 0 " e g*‘gence, 

the plaintiff was .severe ore, h a • PullerSt ^et; whereby 
and wounded, and vev ,L P n.." f - ,ly CU /’ hurt - brui “ed 

am, was dislocated, fractured 
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bow, and the ligaments thereof became, were and are greatly in¬ 
jured, torn, lacerated and impaired to such an extent as to render 
said arm useless for all purposes, and by reason of said injuries, 
plaintiff became, was ami is, and continues and will permanently 
continue to he sick, sore and disabled; was and is, and continues, and 
will continue permanently to suffer great and severe bodily and 
mental pain, and became was and is, continues, and will permanently 
continue, to be greatly and severely injured in her nervous system, 
and in the use of her right arm, hand, wrist and shoulder, and was 
confined to her house for a long period of time, and by reason 

4 of said injuries plaintiff continues to suffer, and will ner- 
manently continue to suffer, great l>odilv pain, inconvenience 

and fatigue in the performance of her daily duties. 

\\ herefore, plaintiff avers by reason of the negligence of the de¬ 
fendant in the premises, she had sustained damages as aforesaid, and 
claims the sum of fen thousand ($10,000) dollars, besides costs 
of suit. 

GITTINGS & CHAMBERLIN. 

Attorneys for Plaintiff. 

Defendant's Plea. 

Filed March 21. 1010. 

******* 

I he defendant, for plea to the plaintiff’s declaration, filed herein, 
says it is not guiltv in manner and form alleged. 

E. II. TIIOMAS, 

F. H. S., 

Corporation Counsel, for Defendant. 
Joinder of Issue. 

Filed March 21, 1010. 

******* 

The plaintiff joins issue on the defendant’s plea. 

GITTINGS & CHAMBERLIN, 

Attorneys for Plaintiff. 

5 Memorandum. 

April 4, 1011.—Verdict for Plaintiff for $1,500.00. 

Supreme Court of the District of Columbia. 

Friday, April 28th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

****** * 
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Upon consideration of the motion of defendant filed herein for 
judgment non obstante veredicto, and of said defendant’s motion 
for a new trial, it is ordered that said motions he. and they are 
hereby severally overruled and judgment on verdict is ordered. 
Wherefore, it is considered that plaintiff herein recover of defend- 
mit the Mini of One I housmd Five Hundred Dollars, ($1500.00) 
or her damages as aforesaid assessed, together with interest from 
this date and her costs of suit to Ik? taxed by the Clerk and have 
execution thereof. Appeal noted by defendant in open court. 


May 24, 1911. 
June 5, 1911.- 
August 7, 1911. 


Me moranda. 

-Mill of exceptions submitted. 

Time to file record extended to and including 


Supreme Court of the District of Columbia. 

Wednesday, June 7 th, 1911 


The conn having this day signed the Bill of Exceptions taken at 
the trial of this cause, and heretofore submitted, now orders tile same 
of record nunc pro tunc. ™ 

mil of E .reeptionx. 

Filed June 7, 1911. 


Be it remembered, that at the trial of this cause before the Hon¬ 
orable Job Barnard presiding at Circuit Court Number 1. for the 
Inal o| civil causes and a jury duly empaneled . 1 sworn, begin- 

.. h ;' IS,h ,|ilv V f 1000. the plaintiff - maintain,/the 

issues on her |.art .. produced as a witness one William T! 

. roip. who being duly sworn testified that he is a photo-ranher 
has been such off ami on for about sixteen vears; that he took the 
photographs of Fuller Street in the neighborhood of Kill, -treot 
(identifying the photographs marked 1 and 2): that thev were 
aken on the till, day of February. 1910; that nun,her one was 
taken when lie was standing facing the light about on the edge of 
the si. cwalk: that when he took the second he was standing 
. on the opposite sole of the street facing the light and facing 

I , t l>0 -^'iitluve-st: that he was on the south side of the street 
"bo t eighteen feet from the rise of the grade: that he was standing 
on the opposite side of the street when he took number one and on 
(he south side for number two. 

The said photographs were here offered in evidence to which 
offer the defendant objected but his objection was overruled bv the 
ourt and the defendant then and there excepted to the action of 
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the Court which exception was < 1 u 1 y noted and allowed by the Court. 
\\ it ness testified that when he took photograph number one he was 
standing on the north side of the street about one hundred feet from 
the corner of lbtli street, lie was standing up on a bank on the 
north side of fuller street. 1 here is a rise there of about three feet; 
lie took the photograph at an oblique angle; he was not directly 
opposite the slope on which the accident to the plaintiff occurred. 
\\ hen he took number two he was standing on the south side of the 
street about 1<S feet from the point of rise east of the sIojk? about 
at the curb line. Neither of the photographs was taken at right 
angles to the slope. 

1 hereupon the defendant again objected to the photographs as 
not being taken at the angle to show most truthfully the conditions. 

“ I he Court: Well it is only approximate anyway; these pictures 
do not show things exactly but they may throw some light on it 
and I will let them stay.” 

And the defendant then and there excepted to the action of the 
Court which exception was duly noted and allowed by the Court. 

1 heieupon further to maintain the issues on her part joined the 
plaintiff Laura Y. Donaldson was produced as a witness in 
her own behalf and after being duly sworn testified that she 
resides at n107 14th street, northwest; that on the 2nd day of 
February she lived at Numlier 1024 Fuller Street, northwest and 
had lived there since the 31st day of May. 1000. Her family is 
composed of herself and husband; that her husband conducts a 
lunch room at 14th and Decatur streets; that when they moved on 
Fuller Street the street was on grade; that the street was cut down 
about five or six or eight feet ; that is, the roadwav was cut down 
about October a year ago: that nothing was done* with the grade 
of the sidewalk; that to get* to her home and go out you would have 
to go up a hill and down one going from 10th street; that was almost 
in front of Number 1020 Fuller Street; that the corner of 10th 
street and Fuller Street on the smith side is owned by Mrs. Herder- 
son; that a cement pavement was laid on Fuller street about a year 
ago, before T got hurt. The second of February, 1010. was a right 
nice day: that it was snowing and cold: there was ice and snow on 
the ground: (photograph was shown the witness) that is a proper 
picture of the conditions existing on the 2nd dav of February. 

To this question and answer the defendant objected, but the Court 
overruled his objection and the defendant then and there excepted 
to the action of the Court which exception was duly noted and al¬ 
lowed by the Court. 

That the witness used the sidewalk on the 2nd day of February. 
1010. about a quarter to five in the afternoon: she used this side¬ 
walk most every day when she went to her work: that the tree shown 
in the photograph at the place where the incline commences appears 
about in the center of the pavement ; when she left her house 
9 that day it was to meet some friends at the theater; when she 
let go of the tree both feet went out from under her and she 
threw her arms and did this way to save herself and her arm caught 
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it; slie caught )iol<] ,,f |j, 0 p. 00 i 0 . i . .. . 

place and .lie wont there will tV.o fni V 1 wa 1 a <*« serous 

einhankment was about so hhdi HndiVatimA ,i * 

eHSS* f~£ 

h«n.e about eight w^ki «ft^r tl.lt " r0 " ,ame,, < '° nfi,,ed *" 

S^rnSlit 1 : ,ivo • hu] i w 

ii.tr from ], er house I.,' M,-1,,ro dr." uM >* 11 P»veiMc,it lcad- 

' , !" w .">'1 from Moss.no; PI.'Jo tol'-lih -Ireet fet"*? 

™otyn'.w e72g : Xlt* oU\£"fdf/CTjj 
" a ° , " ) ; rod '«> «>.d snow which was ,t,o trom rnl oon Pion3 

10 I "; n, . sh ° hnd follon on .hTslono he 

n>ie. that she caught, hold of (he tree with her rioht l,o„i °i 

Its t t w 

17 »»'W.lc »f 11.0 hriok ..It'X.; » '£Ttol /, SXTl'u* 

Stxt 3 fi?z * s 

SBisttS 

The Court l,orr mtorrotrato.l tl.o witness as follows: 

{. Had ^on hoen up and down that slope that dnv? o:j 
"° ,)o "" it m the morning and mine hack’ \ Ye t'Vm T)|,, ] vou 
that morning to my work. ' * ' f,ul ' lo " " 

Q. Yon went this same route? ,\. Yes. sir. 
there 9 7 wldl'‘o'oe° U « oi «« °'or that route with that slope 

Q. Y.u had Keen going over it ever since it was left there? A. 
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Yes sir, when I had occasion to go that way, that was my proposi¬ 
tion, to go that way. 

Q. 1 say, that was your usual habit, to go that way? A. 
11 Yes, sir, that was my proposition, to go that way. 

(J. Did you have anything in your hands when you were 
going up there? A. Sir? 

Q. Were you carrying anything? A. Yes, sir; 1 had a little small 
pocket book in my hand; hut 1 had that in my left hand, in my 
handkeithief. 

Q. W’hat made you slip this time? A. Because it was a bad 
place. 

Q. W ell, hut you had just been going over it, and went over it 
twice that day, without slipping. A. Well, it was just an accident, 
1 suppose. 1 couldn't help it. 

Q. W’hat caused it, do you know? A. W ell, it was a bad place. 

Q. But the had place was there before; the had place had been 
there two or three months, and you had been going up and down 
without slipping. How did you come to slip this time? A. W hen 
1 let go of the tree, both feet went out from under me, and 1 tried 
to help myself- 

Q. Did you always take hold of the tree when you went up and 
down? A. No, sir, not every time. 

Q. V on cannot explain how it was you came to slip this time? A. 
No, sir, I cannot.” 


Further to maintain the issues on her part joined Fanny Beale, 
being duly sworn testified that she lives at I60O Fuller Street; that 
she saw the accident to the plaintiff; she was standing about six 
doors from where the plaintiff fell and noticed her going down the 
hill and she caught hold of a tree and just as soon as she let go of the 
tree she went down and witness ran to her and picked her up and 
took her to her house; that the sidewalk where the plaintiff fell was 
in a very bad condition at the time she fell; it was nothing but a 
slope and there was nothing but ice and snow; that the cement 
sidewalk is about four feet below the brick sidewalk and you get 
from one to the other by going down this hill; there were no steps be¬ 
tween and no railings or guards; the tree was right on the 
12 edge of the slope; people could hold on to the tree until they 
got part way down; there was nothing else to hold on to; this 
was the only way to get from plaintiff's house to 16th street without 
going around the block; at the other end of Fuller street was a 
cement walk. 

On cross-examination the witness testified that there was a dirt 
slope going from the brick sidewalk to the cement sidewalk and that 
the slope was very smooth; that on this day it was covered with ice 
and snow; that the next street south of Fuller street is Euclid street; 
that there is a good walk all the way from Plaintiff’s house to Mess- 
more Place and down Messmore place to Euclid street and on Euclid 
street to 16th street ; that plaintiff could have gone this way if she 
wanted to; that she was standing three doors from the plaintiff’s 
house, about the middle of the block; plaintiff lives in the third 
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house III the block of about 12 houses ami witness lives in the 6th 

ir e dr ' t'r: " t 1 - «•». ~ “ 

On u*< 1 iiect examination the witness testified that tlu» i l.rvt i 
13 I T l :r nl t,le Tf iU ^ «'* 111,,(( thej d j! i; iff 1 f h at 

time i> no path from the eml of tJu? hriek sidewalk m ii 

-i» t'.s....... -to 

»'BSRttu Sr4»-cte , ,-,SK'' 

&&£&?TSZ trtsrv; 1 ir 

tlie place shown hv the nliotoor-mh*’ ii', * . . « one over 

olr/VisTos .V 1 ::?- r v;;:/ • ji; ; / |V;: ‘ ‘^ 

«.n.e stones laid f". , "“ l ‘"I' 1 " lere 

and Jauuarv the stones s|ii,i„.,i i ' }'V'" 101 < ‘ i,,Me December 

That she hls^t'down • luV" 1 ' 1 " "f. i,l, ! ,,,s ‘ 'ike a hill, 

come down the <ten< hee-ius ;< 1. , <<> " n °\ l 1 Us s,< * e ra ^ 10r tlian 
Monday in January there w- - . " ,lm, P rm,s - '>»• U>e last 

mu,I hut ,Ik ’ v u Vs vr.cV .li' , I'' 1 ' **■»«•. not so much 

"sine sleds diei^o mu,-l"' h?^„ Trim an" h ?‘ 1 ,w " 

came up her feet went from under her and she fel'l'• "f ,0 ," s,ie 
the basket. The nhoto<»r ii»h ti «i i- • <md caught on 

very bad condign! i> was in a 

On eioss-examination the witness te<titlfv < i <1, ,4 l 

it was covered with ice and" Ly l ,T- '1°' ' vcn,,lcr "hen 

Set up and down; at the time she fell' iV'' ' rtnKero ' ,s i ! n<1 hard to 
snow; that the live at he e ,,e f V. ", wa * ,overe<1 ice and 
above the cement sidewalk. " ° S ° ,>0 " as a )0ut wn,<1 



LAURA V. DONALDSON. 


9 


Whereupon, Alice A. Jenkins, produced on behalf of the plain¬ 
tiff, having been duly sworn testified that she lives at 1020 Fuller 
Street; that she recognizes the photographs; that the slope is right 
in front of her house and she uses it altogether; that there is no 
other way of getting to 10th street without going about four squares 
out of your way; that she slipped there about the 25th of January 
and twisted her ankle; that the photographs fairly represent the con¬ 
ditions; that there was no protection provided for people going from 
one slope to the other. 

On cross-examination the witness testified that she lives in the first 
house in the row and adjoins Mrs. Henderson's place, which is about 
half way between the two streets; that there was ice and snow on the 
slope when she slipped; that when the cement walk was laid the old 
brick walk was joined by a bank, that this bank sloped down and 
out; that the tree stands right at the corner of her fence which ad¬ 
joins Mrs. Henderson’s fence on the west corner; that the brick walk 
comes down to the corner of Mrs. Henderson s fence and slopes down 
and out and meets the cement sidewalk; that was the way the work¬ 
men left it; that'when she came out she went off the brick 
15 sidewalk west of the tree and went down; you could not come 
down the bank left by the workmen; they did not slope the 
earth down there at all, that is a little but not much, not enough for 
anybody to go down handy. 

Whereupon, William L. James, a witness produced on behalf of 
the plaintiff, having been duly sworn, testified that he resides at 
1042 Fuller Street; that he identifies photographs Nos. 1 and 2; 
that that is Fuller Street; that he does not have occasion to use that 
particular portion of the sidewalk but goes out there, it is a nearer 
way; that in going from his house to 10th street he fell there, about 
15 minutes after five in the morning, hut cannot rememl>er the date; 
that he could not tell how near to the same date as plaintiff’s acci¬ 
dent; that the conditions as shown in the pictures are the same condi¬ 
tions that existed at the time he fell. 

On cross-examination the witness testified that he fell there either 
in 1909 or 1910, but he did not know the date or month; that he 
did not hurt himself and did not keep account of it; that there was 
snow on the pavement; that he has been up and down this particular 
slope frequently; that when it was rainy it was slippery and hard 
to get up, but you could get down it all right. 

Whereupon, John Mahaney, a witness produced on behalf of the 
defendant, having been first duly sworn, was examined and testified 
that he is employed as acting foreman for street and alley work for 
the District; that he had something to do with the work on 
1G Fuller Street between 15th Street and Messmore Place; that 
he saw the condition of the street in February,. 1910; that 
he was there on February 5th, 1910; that from 10th street running 
on Fuller Street there is a granolithic sidewalk running from Mrs. 
Henderson’s comer to the back of her back fence, there, and there 
was an embankment there. One side of this embankment, made by 

2—2334a 
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0sssmm?m 

granolithic sidewalk ran ui> to tl.f T ° n l '. le sanie ^ lie i ^ lat this 
litl.it sidewalk out there is a 1 Z T “'n •’W** 1 * ‘ h * grano- 
would be about a i,1kttr,' 1 -“i 6 ^ wulk 
down l,ere and it would t -, 1 u,’, ‘ tla ‘ ^ vMk came 

would cau-h in .. . about'bore and ‘canmoa ilu ’ id""^’^ 

zxz&rjm: in z? ,?"«»- ■» iA&sc 

a half; that would bo o the" 0 uf hI "'7 l M° Ut ,ree feet a,l <* 

«—i ><» m ..; ti.t.'S™ 1 ft 

you were on tin, brick ,idewalk on Fuller >tree ml , f i ‘ n'* 
nig east toward, 10th street von u -..ni l , , *, u " ele walk- 

; wiik r::£t 

w“ne lC:Z hek toX'f'r ^ 1 T* * V »•***£ 

on beyond the tree that the .l int that U|> "',7* * " s Jro P ls sl *own 
joining tbo,e two walk, ,aune ria . bv b "'i " 1 that lil "e, 

Hint i, between the fence and the Uet- th ,t O.t^T *, tlle ‘«f, 

condition; that on the 5th of February'there^ 1,1 , a I ,assaWe 
it; that lie had not seen it when there • l< ' t ‘ 1 a " ,l sll °w on 

that he did not see anv on). .1, i . Ke aI1<1 S,I0W 0,1 it; 

graph, running on the other side .Vtl, ■ tleJ'^lh "t”h'Vart/'l"'/ P ‘'n°' 

•dope about in the middle of that brick ,idewa k ti.it /bo v 
tion was not the same on February lial, Ik ’ 1 , 1 - , e 

was clear on the Kith. I ere «W, 7 " " ai \°." -."'i Hint it 

went there on the 5th ,, b, t; ‘ n,'". 1 u '° 011 "! that he 

had never been there before tlm'Vth •'do,'/b 'lT am<Ien,; ,llat 1,e 
laying there,a, shown in the /bo,^ ‘ ' ^ .i,".'*, ** , lhe 

a tree just as he started down there- Vic I ,,,,/! ’ V' al *' e ""''T 1 

spoke of as being three and a half fcct'i, H«l,t uS'l'h! / «“ 1 n 
goes down here; that this is what you c-II Yh, I , < *e sidewalk 

einbanknient; that the enib-ink-inen'i i 1 , i* > ai " l * ILS ls Hie 
sidewalk stop-;; that ,l, e ,S1,"“"! “ t ‘ " wn ^ere the cement 

pavement, right back off the slope about’fooi°" '‘l C °i! !f° brltk 
ieet; that the depth of the einbanknient m, it ,? h ?! f or two 
street and north of the slope was alone iboul 1 ‘i S1< f ?! th ? 

then it run down to nothing , r ,, fm. . a,1<1 u , half and 

half anil I, Zi* 

sented by the picture; that the brick sidewalk ran all thp 6 ** IGpre ’ 

.h. ; ll.a, ll« ,,„ w „„ 
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of the embankment; that there are no steps on this embankment on 
the other side of the slope; that on one side there is a straight em¬ 
bankment; next to the fenee there was a straight embankment. 

Thereupon, William W. McGregor was produced in behalf of 
the defendant and testified that he is a police officer and was on duty 
between October, 1009. and February, 1010. between 10th and 19th 
streets: that he is familiar with Fuller Street between 10th and Mess- 
more Place; that he goes over that way once or twice during a trick 
of duty, which is eight hours. There was an incline on the south 
side of the street between 10th street and Mesnnore place; that the 
cut ran back about four feet and from the bottom of this sidewalk 
the incline was about four feet—ran back four feet, that he means 
from the end of one pavement to the end of the other pavement; it 
did not run straight, there was a slope; the slope went off at an angle; 
these two pavements were not in a line, the brick pavement took the 
inner edge of the concrete pavement; the concrete pavement lay to the 
north, and this bank that joined these two pavements went down and 
out: that it was a dirt surface, apparently smooth; there had been 
at one time some steps in that bank. That he went up and down 
that place and he thought it safe for travel under ordinary condi¬ 
tions. The slope was north of that tree; it ran down out- 
10 side of the tree: that as shown this path runs down outside 
of the tree. 

On cross-examination witness stated there was some steps there at 
one time; that he has had that beat for about six years; that the 
street was cut down bv the chain gang under the supervision of the 
engineer Department: that he could not say whether the steps were 
put in at that time: that he first noticed the steps about three or 
four days after the chain gang cut down the street. TTe thinks the 
granolithic sidewalk had been laid then, hut cannot remember who 
by. By steps he means steps cut in the embankment: he did not 
see any stone there. TTe thinks constant wear wore the steps down. 
TTe thinks he noticed the steps there early in November. These 
steps were where subsequently the incline appeared. 

On re-direct examination witness stated that the top of the slope 
was about a foot and a half or two feet from the tree shown in the 
picture, that is two feet from the top of the slope, south of the slope. 

On recross-examination witness stated that it was about the same 
distance from the edge of the embankment. That is, this path come 
in between the edge of the embankment and the tree. TTe recalls 
bing there and noticing the conditions, particularly around the 2nd 
of February, between the 2nd and the 5th of February. He made 
the report of the accident. TTe first heard of it on the morning of 
the 3rd he thinks. The pictures fairly represent the conditions the 
dav of the accident, lie thinks. 

Thereupon. Daniel Foley, a witness produced on behalf 
20 of the Defendant having been first duly sworn testified that 
he is a police officer: that his beat between October, 1909, 
and February, 1910. ran at different times all the way from Florida 
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ST? *? *V < V'' 1 ", 1 llne; ,lla, 1 1,0 lla<1 0< ' < ‘ a ' inn *o go through 
Fuller .treet when he was on that heat; that lie was there a limit 

c\en- third week; that he was there in February prior to February 
?| 9 0 ; <* ,e condition of the sidewalk along there. In’ 

the fall of 100!) the grade was changed there; that he noticed the 
slope connecting the two pavements: that the embankment was 
laused l>\ the'cutting down of the grade from the west side of 16th 
street, about 100 or loO feet towards Messmore Place, on the south 
side of Fuller street am also the grade was cut down in the neigli- 
boihood of three feel lower than the brick pavement that had 
formeily run from Messmore Place towards 16th, on the south side 

Fuller street. I hat was slightly sloped down there at first_there 

was some dig-outs dug in the bank—and the rain and pimple walk¬ 
ing oxer that, broke them steps down, and it was a kind of slope 
sloping; part of it run from the corner of the brick pavement for¬ 
ward tow-arils the curb where the other pavement came in: the in¬ 
side lines of the granolithic sidewalk had been laid from Kith street 

miHdt V0I ' V ne » r "" I' line, with the 

outside of the brick pavement which run from the end of that to 

ST f' reel - T ' ° 1 n 11 U ‘ rv> "- ( ' n,,( l 'his slo,,e worked down. 
Alter lie steps wore down they went towards the curb slightly— went 

towards the cement walk. I remember the conditions where the 
sIojk; was. but not exactly the date. That was in the fall of 100!). 

4,1 rni ,M< * would 1.0 hot woe n this tree and this fence, 

there was a tree very close to the end of the sidewalk The 
slope was m the sidewalk: from the sidewalk to the other 
sidewalk down here, the new sidewalk. The steps were a kind of 
dig-out in the bank, and it wore to a slope afterwards 

On cross-examination witness stated that on the night of the 3rd 
or Ith he went to get a report of this accident ami nobody was there- 
nobody answered Ills call at ibis house: that lie did not examine the 
s ope very close at that time: that the photographs partly represent 
the conditions that existed at that time: that he does not think there 
was as "inch snow on the ground: that photograph Number 1 repre- 
snits the slope more than the other. Where that slope appears in 
photngiuph So. 1 is the place where there were certain steps - lietween 
the end of this brick sidewalk and the new sidewalk that liiev went 
down on. lie bad reason to believe, from time to time as lie Saw it 
hat the constant use of those dig-outs or steps where the people were 

andTrno ’ °T' ""‘"V""' " ,0 "eather. broke them down. 

<nni it in<me tins incline or slope. 

On redirect examination witness stated the path on the outside 

On reernss-exaniination witness stated that the path left l.v the 
workmen was not the path west of the tree, but that the slope was 

irel ° f t‘f, ro °- ,,,a J ,ll< ' ro i^ maybe a foot of ground between the 
tree and the embankment: that the edge of this bank where vou 

step down to the new ,t might be a little more but mv judgment is 
xerv close. I think that tree abuts right on the brick sidewalk; the 
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brick sidewalk is verv close south of that line, of the south 
•w line of the cement sidewalk on a line running east and west; 

it runs prettv near on an angle—on a line. These steps were 
made so as to come up the embankment from the cement sidewalk 
on a diagonal shape. The steps would face northeast. I he em¬ 
bankment was not a straight line, north and south, it could not be 
that way, because the outer sidewalk, the new sidewalk was outside 

of the old sidewalk. 

Whereupon, Charles Dixon (colored), a witness produced on 
behalf of the defendant having been first duly sworn, testified that 
he is employed bv the District as a paver; that he woiked on u ei 
Street between 10th street and Mcssmore place on the lbth ot l<eh- 
ruarv. 1010; that lie noticed the condition of the slope joining these 
two pavements: that the first tree shown in the photograph is about 
IV, feet from the sidewalk, that is the brick sidewalk, to the north 
of It. The slope was on the south side of the tree: it was about be¬ 
tween six and seven feet long, running from the brick sidewalk to 
the granolithic; that it was in a passable condition. As to w u iei 
or not there tvns a slope on the north si.le witness stated that it seemed 
as if thev had passed around on the other side of the tree. 1 here 
were no rocks or obstructions on the slope at the tunc: there were 
no holes in the slope; that it was a dirt surface and smooth \\ ltness 
went up and down that slope on the Kith and did not have any 
trouble getting up or down. He never saw it after the street was 

graded. 

Whereupon, Thomas Stewart, was called on behalf of 
23 the defendant and it was admitted by counsel for plaintiff that 
he would say the same as the preceding .witness. 

This was all of the testimony taken material to the exceptions 
noted and the issues involved. 

Thereupon the following prayers were presented on liehalf of the 

* *1. The jure is instructed that the defendant is hound to put and 
keep all public streets and sidewalks in the District in such condi¬ 
tion and state of repair as to make all parts of such streets and side¬ 
walks reasonably safe for the kind of public travel for which they 
are intended, and as they have the power to construct, grade and 
repair the streets and sidewalks and to remove obstructions there¬ 
from it is bound to keep them reasonably free of obstructions, and 
in such good repair as to afford reasonably safe passage oyer them 
If you find the defendant has failed in the discharge of this duty, it 
is jiahle to the plaintiff by reason of the existence of the defect or 
obstruction in the street, provided the plaintiff was not guilty ot 
contributory negligence. 

Granted. 
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2, 3, 4. .) were withdrawn. 

6. The jury is instructed thut although the plaintiff knew of the 
dangerous condition of the sidewalk at the point where she fell die 
was not required to leave the sidewalk or take another route to 
reach her destination. She had the legal right to attempt to pass 
met said obstruction, hut she could not disregard the precautions 
winch the obvious situation suggested, and proceed as though the 
sidewalk was tree from such dangerous distinction: and if thev find 
from the whole evidence that plaintiff was in the exercise of 

-d due care and caution at the time she fell, then their verdict 
should l»e for (lie plaintiff. 

( »ranted. 

To the granting of which prayer the defendant, hv its counsel 
then and there excepted, which exception was dulv noted and al- 
lowed bv the Court. 

/. If the jury find for the plaintiff, then in estimating her dam¬ 
ages, you should take into consideration the nature and extent of 
her injuries and whether they are temporarv or permanent; von 
should also take into consideration any physical pain which slie'ha« 
suffered or it is reasonably certain she will suffer in the future a's 
show,, by the evidence: and from all the surrounding facts as shown 
• ,hp p vi,lenee. you should give her such damages as will fullv 
compensate her for the injuries sustained or von believe it is reason¬ 
able certain she will sustain in the future as a result thereof 
(i ran tod. 

To the granting of which prayer the defendant, hv its counsel 
then and there excepted, which said exception was dulv noted and 
;dlowed by the Court. 

\\ hereupon the following prayers were presented on behalf of the 
defendant : 

}: 7 1)0 1 - ,urv 5,ro in *tructed to return a verdict for the defendant 
hefused. 

To the refusal of which prayer the defendant, hv its counsel then 

and there excepted, which sai.l exception was dulv noted and al- 
lowed by tlie Court. 

If the jury believe, from the evidence, that the slope on which 
the plaintiff fell. was. in its natural condition, reasonably safe 
for travel, and that the plaintiff fell thereon solely because of 
the presence of ice and snow, or either, on the said slope, then 

they are instructed that the defendant is not liable and the plaintiff 
cannot recover. 1 

Granted. 


o. The jury are instructed that before the plaintiff is entitled to 
recover in this case, she must show by a preponderance of the evi¬ 
dence that there was some defect in the slope on which the plaintiff 
fell which rendered it unsafe for travel under ordinary condition 
and which occasioned the injury complained of 
Granted. 



LAUfcA V. t)ONALt>SOtt. 


4. If the jury find from the evidence that the slope under ordi¬ 
nary conditons was not reasonably safe for travel, and that its dan¬ 
gerous conditon was increased by the presence of ice and snow, or 
either, on the slope, and that the plaintiff was aware of all these 
t and \et undertook to traverse the said slope, then the jury 

aie instructed that the plaintill was guilty of contributory negli¬ 
gence and is not entitled to recover. 

Refused. 

To the refusal of which prayer the defendant, bv its counsel, then 
and there excepted, which said exception was duly noted and al¬ 
lowed by the court. 

o. If the Jury believe from the evidence that the plaintiff knew 
that the route she chose to her destination, was unsafe and dangerous 
and that she might have reached her destination by traversing an¬ 
other route which, except for the presence of ice ami snow, was in a 
ieasonabl\ sale condition for travel, then the jurv are in- 
*.!> stunted that the plaintill was guilty ol contributory negli¬ 
gence in choosing a dangerous route’in preference to the safe 
one, and she cannot recover in this case. 

Refused. 

To the refusal of which prayer the defendant, bv its counsel, then 
and there excepted, which said exception was dulv noted and al¬ 
lowed by the Court. 

/i i, 111 ' ale . * lls tructe<l, as a matter of law, that the District of 

Columbia, has a right to alter the grade of its sidewalks, and to con¬ 
nect a new sidewalk with an old one by a grade of any kind it may 
choose; unless the grade is one so steep as to I>c dangerous in itself 
there is no liability on the District for accidents happening upon 
such slope in the absence of other defects. 

Granted. 


7. II the jury are unable to determine in what degree the acci¬ 
dent to the plaintiff was caused by the supposed defect in the side¬ 
walk, and in what degree by the presence of ice and snow, they must 
hnd for the defendant. 

Granted. 


If the jury believes from the evidence that the plaintiff did not 
tall upon the slope or part of the walk, provided for the public hut 

upon another path worn by neighbors, the plaintiff cannot recover 
Refused. 

To the refusal of which prayer the defendant, bv its counsel then 
and there excepted, which said exception was duly noted and allowed 
bv the court. 

Whereii]H)ii the Court charged the jury as follows: 

27 Mr. Justice Barnard. 

“Gentlemen: This action is brought by this lady to recover 
compensation for alleged injuries sustained by the alleged negli- 
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gence of the defendant, the District of Columbia. Of course if she 
recovers she must recover on the case she has made by her witnesses 
here, the proof, and by the preponderance of the evidence. I am 
going to read you just a part of the declaration in which she com¬ 
plains ot the District of Columbia, and alleges the negligence. After 
reciting the changing of the street, and the sidewalk, and so f|>rth, 
she uses this language: 

‘And the defendant, disregarding its duty, while so changing the 
grade of said carriage way, parking and sidewalk, to also lower the 
grade ot the remaining portion of said sidewalk and parking, or to 
so guard or arrange said sidewalk so that it would be reasonably safe 
tor persons passing thereon, wrongfully made and caused to remain, 
at the point ot intersection of said old sidewalk and parking and 
that portion of said walk which had been lowered to the new grade, 
at said point about thirty feet distant from plaintiff's home, a dan¬ 
gerous and unnecessarily precipitous descent, or incline, unpaved, 
ungraded and unguarded and dangerous to persons passing upon 
slid sidewalk, by and over which precipitous descent, or incline was 
the only path by which persons could pass to. or from, said houses 
to said Sixteenth Street, without going around the block; and the 
plaintiH avers that on the 2nd day of February. 11)10. while using 
due care in going from her said home to said Sixteenth Street, in 
endeavoring to pass from said old sidewalk to said new granolithic 
walk below she slipped and fell by reason of the dangerous and un¬ 
necessarily precipitous descent or incline occasioned by the negli¬ 
gence of the defendant as aforesaid and was thereby, without fault 
on her part, and solely because of defendant s said negligence thrown 
with great violence into and upon said Fuller street: whereby the 
plaintiff was severely, greatly and painfully cut. hurt, bruised and 
wounded, and thereby was permanently injured.' " 

()f course that is the case that she has endeavored to make out here 
by the proof, and the case on which she must recover. There is noth¬ 
ing in that al>out snow and ice. of course, nothing in the declaration 
about it. and if these facts have l>oeu substantially proven before you, 
she is entitled to recover. If they have not l>een shown, she is* not 
entitled to recover. She assumes, of course, to state in that declara¬ 
tion that this accident occurred without any fault on her part, with¬ 
out any negligence on her part, and through the negligence of the 
defendant in the construction of that slope between these two side¬ 
walks. She says it was unnecessarily dangerous because of its being 
too steep, too precipitous, and that that is what caused the trouble. 

The instructions that T have granted for the plaintiff seem to me 
to state the law fully on that question, so far as the question of 
liability is concerned, and the question of duty on the part of the 
defendant. Of course 1 may state primarily that it is the duty of 
the defendant, the District of Columbia, as a municipal corporation. 

to keep its streets, highways and sidewalks reasonably safe for 
28 persons who walk or drive over the same. It does not insure 
people against accidents; it is not an insurance company, in¬ 
suring people: but it should make reasonable provision for people to 
walk safely over these sidewalks and through these streets, and that 
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is the only duty that it is required to do with reference to the side¬ 
walk, to keep them reasonably safe so that people can go along, if 
they use ordinary care themselves, without injuring themselves by 
reason of the defects in sidewalks or streets. 

1 he law as stated in the plaintiff's prayer which I have granted 
is as follows: 

‘The jury is instructed that the defendant is hound to put and 
keep all public streets and sidewalks in the district of* Columbia in 
such condition and state of repair as to make all parts of such streets 
and sidewalks reasonably safe for the kind of public travel for which 
they are intended, and as they have the power to construct, grade 
and repair the streets and sidewalks and to remove obstructions 
theielrom, it is bound to keep them reasonably tree of obstructions, 
and in such good repair as to afford reasonably safe passage over 
them. If you find the defendant has failed in the discharge of this 
duty, it is liable to the plaintiff by reason of the existence of the de¬ 
fect or obstruction in the street, provided the plaintiff was not guilty 
of contributory negligence.’ 

The plaintiff’s sixth prayer which 1 have granted reads as fol¬ 
lows : 

•The jury is instructed that although the plaintiff knew of the 
dangerous condition of the sidewalk at the point where she fell, she 
was not required to leave the sidewalk or take another route to 
reach her destination. She had the legal right to attempt to pass 
o'er said obstruction, but she could not disregard the precautions, 
which the obvious situation suggested, and proceed as though the 
sidewalk was free from such dangerous obstruction; and if they 
find from the whole evidence that the plaintiff was in the exercise 
of due care and caution at the time she fell, then their verdict should 
be for the plaintiff.’ 

I will not read the prayer with reference to damages until I read 
the instructions granted for the defendant, stating the law from the 
standpoint of the defendant, the municipal corporation. 

‘If the jury believe, from the evidence, that the slope on which 
the plaintiff fell, was, in its natural condition, reasonably safe for 
travel, and that the plaintiff fell thereon solely because of the pres¬ 
ence of ice and mow, or either, on the said slope, then they are in¬ 
structed that the defendant is not liable and that plaintiff cannot 
recover.’ 

‘The jury are instructed that before the plaintiff is entitled to 
recover in this case, she must show by a preponderance of the evi¬ 
dence that there was some defect in the slope on which the plain¬ 
tiff fell which rendered it unsafe for travel under ordinary condi¬ 
tions, and which occasioned the injury complained of.’ 

‘The jury are instructed, as a matter of law, that the District of 
Columbia has a right to alter the grade of its sidewalks, and 
29 to connect a new’ sidewalk with an old one by a grade of anv 
kind it may choose; unless the grade is one so steep as to 
be dangerous in itself, there is no liability on the District for acci¬ 
dents happening upon such slope in the absence of other defects.’ 

‘If the jury are unable to determine in what degree the accident 

3——2334a 
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to the plaintiff was caused by the supposed defect to the sidewalk, 
and in what degree by the presence of ice or snow, they must find 
for tlie defendant/ 

■As 1 said betoie, the complaint is made that the slope was so 
steep, was what caused the accident. If you should find that the 
accident was simply occasioned there by tile ice and snow, and that 
without the ice and snow the accident would not have happened, 
then you would find tor the defendant, because the District is not 
responsible tor the tailing ot the ice and snow during the winter 
months. They cannot possibly, by any provisions that they have, 
or any means they have in hand, prevent the falling of the snow 
and the accumulation of ice in cold weather on these sidewalks; so 
that is* that was the sole cause of the accident, then of course the 
plaintiff could not recover. 

Ihe law has been stated in a number of authorities, but I am 
going to give one sentence that is contained in this report, 99th 
Indiana, simply because it is stated with conciseness, and embraces 

the law as 1 understand it applicable in this case, and that is simnlv 
this: 1 J 

Ihe knowledge that there is a delect in a highway making it 
dangerous to attempt to travel upon it, does not of itself make it 
negligence to use the highway carefully and cautiously. Knowl- 
edge of the existence of a dangerous place, does, how’ever, make it 
incumbent upon the traveler to use care and caution proportionate 
to the danger which he knows lies in his way/ 

lhat element, of fixing the amount of caution that the traveler 
should use, was not stated in any of these pravers, except in the 
words “should use due care,” and “proper care;” but the care 
should be proportionate to the amount of danger that mav be fore¬ 
seen by the traveler from the defect that is known to the traveler, in 
the sidewalk. If it is a dangerous place, necessarily dangerous, and 
the traveler undertakes to pass over it in safetv, then the traveler 
is bound to take notice that he must take more care, care propor¬ 
tionate to the danger, in order to go over there, unless lie goes at his 
own risk. 

If you come to a conclusion, after considering the case, that this 
plaintiff has tailed to make out a case by a preponderance of the 
evidence in accordance with the lines laid down in the declaration 
then of course you will find for the defendant, and that will end 
your labors; you will find for the defendant and return a general 
verdict. But if you should come to the conclusion that, consider¬ 
ing all the circumstances of the case, the plaintiff has made out a 
case, and con\inced you that she is entitled to recover something 
then you must go to the second point, and determine how much 

that compensation shall be; and the law fixing that is stated in these 
w’ords: 

If the jury find for the plaintiff, then in estimating her damages, 
you should take into consideration the nature and extent of her 
injuries and whether they are temporary or }>ermanent; vou 
oU should also take into consideration anv physical pain which 
she has suffered or it is reasonably certain she will suffer in 
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the future as shown by the evidence; and from all the surrounding 
facts, as shown by the evidence, you should give her such damages 
as will fully compensate her for the injuries sustained, or you be¬ 
lieve it is reasonably certain she will sustain in the future as a re¬ 
sult thereof.’ 

Take the case, gentlemen, and give it your best judgment, and 
return a verdict.*’ 


Thereupon the jury retired to consider of their verdict. 

Each and every of the exceptions in this Bill of Exceptions set 
forth was severally taken at the time of the ruling of the Court, as 
hereinbefore set forth, before the jury retired, and then and there 
noted by the Court on its minutes in each and every instance at the 
time of taking such exceptions and were severally allowed by the 
Court, and reference is hereby made to the same as though they 
were now severally and separately stated, and at the request of 
counsel for the defendant this Bill of Exceptions is signed and sealed 
and made a part of the record in this case, now for then. 

Witness my hand and seal this 7th day of June, 1911. 

JOB BARNARD, Justice. 


Waiver of Citation. 

Piled June 9, 1911. 

******* 

The Clerk of said Court will please enter a waiver of issuance 
& service of citation on appeal in the above case. 

31 GITTINGS & CHAMBERLIN, 

Attorneys for Plaintiff. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed June 9, 1911. 

******* 

The clerk of the court will please prepare a transcript of record 
in the above ease for the court of appeals, consisting of, 

1. The pleadings,—declaration, pleas and replication. 

2. The judgment. 

3. The bill of exceptions. 

4. Waiver of citation. 

5. This designation of record. 


E. H. THOMAS (f. h. s.), 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , xs: 

I, John I\. doling. Clerk of the Supreme Court of the District of 
l oliiinliiu. hereby certify the foregoing pages numbered from 1 to 
Jl. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein tiled, eopv of which is 
made part of this transcript, in cause No. .V2-407 { ,t law. wherein 
Laura \ . Donaldson is 1 Maintiff and The District of Columbia is 

Defendant, as the same remains upon the tiles and of record in said 
Court. 

In testimony whereof. I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington', in said District, 
this 29th day of July. 1911. 

(Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

ie ( *V vor: r> ,stri(#t °f Columbia Supreme Court. No. 

- 1 lie District of Columbia, appellant, vs. Laura Y. Donald- 

son. Court of Appeals. District of Columbia. Filed Aim. 7. 1911 
Henry W. Hodges, clerk. 


ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


OCTOBER TERM. 1911. 

No. 2334. 

I UK IMS J RKT OF COLl’MBI A. APPELLANT 


EACRA V. DONALDSON 


i ii.i:i> skptkmbek 27, imi. 


ll "' of ,lie of Columbia, October Term 

No. 2334. 

District of Colimbia 

VS. 

Lai r.\ V. Donaldson. 

It i- iifirced by and between the parties to this cause bv their 
c-mnsel respectively that copies of the photographs in evidence in the 

fiir'theiT.°" herCt< ‘ M "" eXefl - ,Milv 1,0 ,ile, > i,s I'«rt <>f the record now 


September 27. 1911. 


E. II. THOMAS. 

F. II. S.. 

f° r I*Strict of Columbia. 
(.Ill IXGS & CHAMBERLIN. 
Attorney- for Defendant in Error. 


I ; v n M IC r> 1 ? V ,Ct ° Colu,nhla - Appellant, vs. 

Laura \ . Donaldson Addition to Record per Stipulation of Coun- 

t? ir it i ^ s ’ District of Columbia. Filed Sep. 27 1911 
Henry \Y. Hodges. Clerk. 1 ’ 
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DISTRICT OF COLUMBIA 

VS, 

LAURA V. DONALDSON. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


Statement of the Case. 

This case conies up on exceptions from the Supreme Court 
of the District of Columbia in an action on the case brought 
by the defendant in error to recover for injuries sustained by 
her in falling upon the sidewalk on Fuller street between 
1 Oth street and Mozart place northwest on the second day 
of February, 1910 (R., 5). The defendant in error lived at 
No. 1(524 Fuller street. About October, 1909, the roadway 
of Fuller street was cut down about three feet, but the side¬ 
walk was left at the old grade. The grade of the sidewalk 




at the corner of Fuller street and 16th street was altered to 
the grade of the street as cut down, which was the grade of 
10th street, and this new sidewalk was carried back on Fuller 
street to the rear line of the corner lot. leaving a difference 
in the grade between the obi sidewalk and the new of about 
three feet and a half (Tl.. 10). The new sidewalk was made 
of cement and lay north of the old one. the south line of the 
new sidewalk being about on the line of the north side of the 
obi one. and steps were cut into the earth leading from the 
end of the old sidewalk, which was made of brick, to accom¬ 
modate travelers (R.. 6. 8. 9. 11). These steps were grad¬ 
ually broken down by travel back and forth and the action 
of the elements and a new pathway was made by the people 
of the neighborhood (R.. 6. 8. 9. 11. 12). This new path¬ 
way began west of the end of the old brick pavement and 
people using the sidewalk left the old walk before they 
reached the end of it and stepped out upon the parking on 
the north of the walk, north of the tree, and passed down 
along the parking in an easterly direction to the beginning 
of the new cement walk. The new pathway lay north of the 
steps made by the workmen when the new sidewalk was laid, 
ft was on this new pathway that the defendant in error 
slipped and broke her wrist (R.. 6). On the day of the ac¬ 
cident the slope was covered with ice and snow, which was 
the general condition of the streets (R.. 6). Before the de¬ 
fendant in error started down the slope she took hold of a 
tree, standing at the top of the slope at the north edge of the 
sidewalk, with her right hand (R.. 6). When she let go of 
the tree both feet went out from under her and she fell and 
sustained the injury complained of. The defendant in error 
had passed up and down this slip many times before (R.. 
9. <). as had the other witnesses in the case, and had never 
fallen before (R.. 6. 7). She had passed this place twice be¬ 
fore on the day of the accident without falling (R., 6). The 
witnesses all agreed that the slope was safe for travel in good 
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weather, but was dangerous when covered with ice and snow 
(R-, 0, 7, 8, 9, 10, 11, 13). 

Ihe defendant in error was leaving her house to go to the 
comer of 14th and Euclid streets (R, 0). It appears that 

, to " 1<I llave g° ne west to .Mozart place, south on Mozart 
place to Euclid, and thence east, on Euclid, on all of which 
streets there were good pavements (R., (>). 

Two photographs were offered in evidence and admitted 
over objections, taken at the scene of (he accident, both of 
which were taken from points facing the slope, one directly 
in front ol the slope and one from across (lie street at an 
angle facing the slope (R., 5). These photographs were 
shown to all the witnesses and were pronounced a correct rep¬ 
resentation of the locality. 


ASSIGNMENT OF ERRORS. 


1. The court erred in not instructing the jury to return 
a verdict for the plaintiff in error. 


i. llie court erred in granting the Oth prayer ol' the de- 
fendant in error, to wit: 


"The jury is instructed that although the plaintiff 
knew of the dangerous condition of the sidewalk at 
the point where she fell, she was not required to leave 
the sidewalk or take another route to reach her desti¬ 
nation. She had the legal right to attempt to pass 
over said obstruction, but she could not disregard the 
precautions, which the obvious situation suggested, 
and proceed as though the sidewalk was free from 
such dangerous obstruction; and if they find from the 
whole evidence that plaintiff was in the exercise of 
due care and caution at the time she fell, then their 
verdict should be for the plaintiff.” 



3. The court erred in refusing to grant the fourth prayer 
asked by the plaintiff in error, to wit: 

“If the jury find from the evidence that the slope 
under ordinary conditions was not reasonably safe for 
travel, and that its dangerous condition was increased 
by the presence of ice and snow, or either, on the 
slope, and that the plaintiff was aware of all these 
things, and yet undertook to traverse the said slope, 
then the jury are instructed that the plaintiff was 
guilty of contributory negligence and is not entitled 
to recover.” 

4. The court erred in refusing to grant the fifth prayer 
asked by the plaintiff in error, to wit: 

“If the jury believe from the evidence that the 
plaintiff knew that the route she chose to her destina¬ 
tion, was unsafe and dangerous, and that she might 
have reached her destination by traversing another 
route which, except for the presence of ice and snow, 
was in a reasonably safe condition for travel, then the 
jury are instructed that the plaintiff was guilty of 
contributory negligence in choosing a dangerous 
route in preference to the safe one, and she cannot 
recover in this case.” 

5. The court erred in refusing to grant the eighth prayer 
asked by the plaintiff in error, to wit: 

“If the jury believes from the evidence that the 
plaintiff did not fall upon the slope or part of the 
walk, provided for the public, but upon another path 
worn by neighbors, the plaintiff cannot recover.” 

6. The court erred in admitting the photographs offered 
by the defendant in error. 




ARGUMENT. 


I. 

I lie main question in the ease is, AY as there any evidence 
introduced to show that the sidewalk was in a defective or 
dangerous state under ordinary conditions. The court in¬ 
structed the jury that the District was not liable for accidents 
caused by the presence of ice or snow. This is undoubtedly 
the law. 

5 i hompson on Negligence, §6183, citing many 
cases; 

2 Dillon Mun. Corp., § 1006, pp. 1020-1; 

Jones on Negligence, p. 201; 

Taylor v. Yonkers, 105 N. Y., 202, 208, 209; 

Ayers v. Ilammondsport, 130 N. Y., 665; 

Del)rev v. Newburgh, 76 Ilun., 611; 

Urquhardt v. Ogdensburg, 91 N. Y., 67; 

Ilausnmn v. Madison, 21 L. R. A., 268 and note; 
Chamberlain v. Oshkosh, 13 N. E., 256; 

De Pere v. Hibbard, 104 YVis., 666; 

Scott v. D. C., 27 App., 418, 419, 420, 421 (citing 
D. C. v. Ilaller, 4 App., 414); 

Quincy v. Barker, 81 Ill., 300, 25 Am. Rep., 278. 

The same doctrine applies where there are steps or slopes 
in the walk. 

Smith v. Brooklyn, 36 Ilun., 224, 226; 

Wesley v. Detroit, 117 Mich., 658; 76 N. W., 104; 
Taylor v. Yonkers, 105 N. Y., 202, 208, 209; 

Ayers v. Ilammondsport, 130 N. Y., 665; 

Urquhardt v. Ogdensburg, 91 N. Y., 67; 

McQueen v. Eckhart, 14 Ind. App., 671; 

De Pere v. Hibbard, 104 Wis., 666; 



Cooper v. Waterloo, OS Wis., 424; 

Chicago v. Bixbv, 84 Ill., 82; 

Quincy v. Barker, 81 Ill., 800: 

Maucli Chunk r. Kline. 100 Pa., 110; 

Chicago v. Met liven, 78 Ill., 847, 352; 

Lush v. Parkersburg. 127 la.. 701. 

The slippery condition of the sidewalk is not enough alone 
to render the eitv liable. 

t 

Tiddeman Mun. Cor.. $344, citing many cases: 

I>. C. r. Brewer. 7 App., 118; 

D. C. v. Haller. 4 App. 414. 


All the witnesses unite in declaring that the path was safe 
for travel under ordinary conditions, and that it became dan¬ 
gerous only when it was covered with ice or snow (Record, 
pp. 6, 7, 8, 0, 10, 11, 13). 

There is no testimony whatever in the case to show that 
the path was dangerous in itself, or that there was any defect 
in it. or that the surface was rough and uneven, or that it 
was too steep a slope to l»e sife. Under the evidence the 
court should not have permitted the case to go to the jury. 


II. 

The court erred in granting the plaintiff's (defendant in 
error) sixth prayer. There was no evidence to support the 
prayer, but it was inconsistent with the charge. The prayer 
was founded upon the doctrine of the Mosheuvcl case. 101 
U. S., 247, but it was not applicable to the facts of this case. 
In the Mosheuvel case there was no question of a highway, 
either safe or dangerous, made extremely hazardous bv the 
presence of ice or snow. There is no fault to be found with 
the doctrine laid down that a traveler has the right to use a 
highway, although it may be defective. 







The prayer was, also, inconsistent with the charge. The 
prayer told the jury that the defendant had the right to use 
Ihe walk although she knew it was dangerous, and if she 
was injured, while exercising due care, she was entitled to 
recover. There was no mention of ice or snow; and if this 
he the law the municipality is liable for every condition of 
the sidewalks caused by the presence of ice or snow. But 
the charge instructed them to the contrary, and thev were 
told that the District was not liable if the accident was due 
to the presence of ice or snow. Which of these statements 
made the most impression on the minds of the jurors? A 
body of men not accustomed to weighing and analyzing 
principles of law could not be expected to harmonize them. 


III. 


The court erred in refusing to grant the fourth and fifth 
prayers asked by the plaintiff in error. These prayers were 
based upon the Brewer case (7 App., 113), and should have 
been granted. If the defendant in error was traversing a 
slope which she knew was dangerous, which is the theory on 
which her case was tried below, made more hazardous by the 
presence of ice and snow, when she might have chosen a 
sate route to her destination, she took the risk of perils en¬ 
countered. 

It was argued below that the Brewer ea<e had been over¬ 
ruled by the Mosheuvel case (191 U. S., 247). A careful 
reading of the latter case does not justify this argument. 
The Supreme Court in'analyzing the Brewer case says: 

“It” (the court below) “pointed out that the plain¬ 
tiff knew of the dangerous condition of the board¬ 
walk when he chose to go along it, and the magni¬ 
tude of the risk which was taken by him in using the 
boardwalk in the night time with the snow on it was 
referred to.” 
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The court then added: 

“From this analysis of the opinion in the Brewer 
case we find it difficult to say upon what theory the 
ruling there made was treated as decisive of this case. 
We say this for the reason that the conclusion of the 
court in that case would seem to have l»een placed 
upon the very dangerous condition of the street and 
the extreme hazard arising from its use under the cir¬ 
cumstances. thus precluding every reasonable infer¬ 
ence that Brewer could consistentlv with ordinary* 

* t •. 

prudence, have elected to use the street at the time 
and under the conditions shown by the undisputed 
proof” (pp. 256, 257). 

If we understand this language correctly, the Supreme 
Court said that the doctrine of the Brewer case was correct 
under the facts arising in that case: but that the rule de¬ 
duced in that case was not the proper rule to apply to the 
facts arising in the Mosheuvel case. The facts in the two 
cases were very different. The facts of the Brewer resemble 
the facts of this case. There, as here, the plaintiff attempted 
to traverse a walk which he knew, as alleged here, was not 
only in a dangerous condition under ordinary circumstances, 
but was rendered extremely hazardous by the presence of ice 
and snow. 

1 nder the doctrine of the Brewer case the defendant in 
error was guilty of contributory negligence. See also, 

2 Dillon Mun. Corp., § 1006; 

Scheffer v, Sandusky, 33 Ohio St., 246; 

Lurkin v. Troy, 61 Barb., 437; 

Quincy v. Barker, 81 Ill., 300; 

Wilson v. Charleston, 8 Allen, 137. 
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IV. 


The court erred in admitting the photographs. 

These photographs played a very important part in the 
trial. They were shown to every witness and each one was 
asked if it represented the place, and, of course, received an 
affirmative answer. To the witnesses, who had seen the slope 
from the front, it was a correct representation, because that 
was one of the views of the place with which they were fa¬ 
miliar. The pictures were taken from points most advan¬ 
tageous to the defendant in error, t. e., from the east of the 
slope and facing it. Neither of them was taken from be¬ 
hind the slope or from a point at right angles, and the latter 
position is the one which would have correctly shown the 
angle of the declivity. 

R. R. v. Hall, 91 Ala., 112, 122; 35 L. R. A., 803. 


If the District of Columbia is liable for accidents on slopes 
which are safe for travel under ordinarv conditions, as was 
the slope in this case, it is made an insurer of the condition 
of the streets in all kinds of weather, a state of the law utterlv 
opposed to the course of decision in this District, as well as 
to the weight of authority throughout the country. 


R espec t fully subm i tted, 

EDWARD TI. THOMAS, 
FRANCIS II. STEPHENS, 

Attornej/s for Appellant. 


[128S7] 
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For a period of ten years the plaintiff, appellee, a woman 
of middle age, resided with her husband about midway of 
the block on one of the streets of this city; the sidewalks, 
parking and roadway of that street remaining on a level dur¬ 
ing nearly the entire time. 

In the fall of 1909 the authorities of the District of Co¬ 
lumbia entirely changed the even surface of the street and, 
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through most flagrant negligence, left the surface of the street 
which had, for many years, been a safe and comfortable 
thoroughfare, an uneven, unlawful and intolerable path of 
travel. The street, now known as Fuller, is one block in 
length and runs east and west, between 1 Oth Street on the 
east, to Messmore Place on the west. In order to correspond 
with the even grade of 10th Street the roadway of Fuller 
Street was lowered al>out 3J feet. From the corner of 16th 
Street the sidewalk and parking, on the south side of Fuller 
Stm*t. near to a point some 30 feet from plaintiff's home, 
was also lowered t<*an equal depth and a cement walk laid on 
said lowered portion. The new walk did not form a con¬ 
tinuation of the old brick walk, for the south edjie of the 

o 

cement walk formed a straight and continuous line with the 
north edge of the old brick walk. 

Immediately the natural and pertinent inquiry is: After 
this work was done what means did the municipality provide 
for getting from that portion of the sidewalk left paved with 
old brick to that new portion paved with concrete ( To 
answer this question is to decide the case. 

To illustrate and make clear the exact situation, let us 
take, for example, the south side of any block in the* citv run¬ 
ning east and west, for instance—a neighboring block—F] 
Street Ik* tween 5th and 6th Streets, immediatelv to the west 
of this court house. 

Lower the roadway between 5th and 6th Streets, 34 feet; 
then lower the sidewalk on the south side to the same level 
hack to a point 30 feet from the corner of 5th Street, leaving 
the remainder of the sidewalk running to 6th Street on the 
old grade and consequently 34 feet above the new, or lowered 
]>ortion. of the sidewalk; then pave the lowered portion with 
cement *o that the south edge of the cement pavement will 
form a straight line with the north edge of the brick pave¬ 
ment left on the old. or remaining, portion of the sidewalk. 

That is just the situation that confronted the District of 
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Columbia when Fuller Street was lowered; and now let us 
observe what means were provided for getting from the brick 
walk to the cement walk 3£ feet below. 

They proceeded to slope the dirt in the bank slightly and 
then made steps in it by digging out the dirt. These steps 
wore away with travel and weather and made an incline or 
slope between the two portions of the walk, with 3£ feet 
difference in height between the ends and with a length of 6 
or 7 feet of slope. In other words a dirt slope with no steps, 
guards ot rails, worn smooth by travel, with a rise of 3£ feet 
in a distance of 6 or 7 feet from top to bottom, or a rise of 3£ 

feet in a length of 4 feet according to appellant's witness, Mc¬ 
Gregor. (R. 13.) 

^ et, according to contention of appellant's counsel, it was 
“safe for travel under ordinary conditions." (Appellant's 
brief, pp. 3, 5 and 6.) 

Let us observe how the witnesses describe it, taking, first, 
those of the appellant: 

Mahaney (R., pp. 10 and 11) : “From 0 to 7 feet of slope; 
an embankment of about 3J feet; it was in a passable condi¬ 
tion ; had not seen it when there was no ice or snow on it; it 
was a straight embankment." 

McGregor (R., 11) : “The cut ran back 4 feet and from 
the bottom of the incline was about 4 feet; there was a slope 
which went off at an angle; it was a dirt surface, apparently 
smooth; there had been at one time some steps cut in the 
bank; constant wear wore them down. These steps were 
where subsequently the incline appeared." 

Foley (R., 12) : “Cut down was 3 feet, was slightly sloped 
down at first and there were some dig-outs in the bank; rain 
and people walking over that broke the steps down and wore 
it to a slope. It was in a terrace and the slope worked down." 

Dixon and Stewart (R., 13); “It was about 6 or 7 feet 
long; there were no rocks or obstructions; it was a dirt sur¬ 
face and smooth." 



Appellee's witnesses: 

Fanny Beale (R., 7): “Slope was about 4 feet in height and 
very smooth, and you get from one sidewalk to the other by 
going down this hill; no steps, railings or guards; vou could 
hold on to a tree at the top of the slope until you got part way 
down, there was nothing else to hold on to; was steep and 
practically smooth ; the only way to get from plaintiff’s house 
without going around the block.” 

Lucy Jackson ( R., 8) : “Workhouse men cut about 4 steps 
in the ground, it was almost like a hill: that she has sat down 
and slided down on this side rather than come down the steps. 
Has fallen there; tree at the edge of slope was waist high 
above cement walk; children had been using sleds there.” 

Alice Jenkins (R., 9): “There is no other way to get to 
Ibth Street without going about 4 squares out of vour wav. 
Witness slipped and fell there about January 25; could not 
come down the hank left bv the workmen; they did not slope 
the earth down there at all, that is, a little, but not much, not 
enough for anybody to get down handy; slope is in front of 
her house and she uses it altogether.” 

W. L. James: “Has fallen there; when rainy it was slip¬ 
pery and hard to get up; l>oen up and down this slope 
frequently.” 


ARGUMENT. 

It is apparent from paragraph 1, of the argument in ap¬ 
pellant s brief, that opposing counsel have misconceived the 
theory upon which this action was tiled and tried. We do not 
question the law that a municipality is not liable for accidents 
caused by a coating of ice and snow on the streets, where there 
has lx>en no negligence in the construction of the walk. 

The actionable negligence in this case is that the District, 
at the time the grade was changed, left the sidewalk in a de- 
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fective condition, and one from which danger should have 
been anticipated. The slippery condition caused by the ice 
and snow, if it was in any way responsible for the injury, was 
purely contributory. 

I). 0. vs. Frazer, 21 App. D. C., 154. 

When the suit was tiled appellee’s counsel considered the 
advisability of a second count in the declaration, .charging 
• negligence on the behalf of the defendants in permitting ice 
and snow to accumulate and remain on the sidewalk, which 
was already dangerous by reason of being unnecessarily steep 
and irregular. It was concluded, however, that such a count 
would lx* merely surplusage under the guidance of the follow¬ 
ing cases, which we consider directly in point: 

In White vs. City of Trinidad, 10 Col. App., 327, the 
action was brought to recover damages for injuries sustained 
from a fall while passing over a sloping section of the side¬ 
walk, upon which there was an accumulation of snow and 
ice. The complaint set forth two causes of action. The first 
charged improper construction of the section in that a con¬ 
siderable incline was given it and negligence in suffering it 
to remain in its original unsafe condition. The second 
charged negligence in permitting snow and ice to accumulate 
and remain on the sidewalk, rendering it dangerous to those 
traveling over it. Before trial, the second cause of action 
was dismissed and the case was tried on the first. The evi¬ 
dence showed that plaintiff, while walking over the incline, 
slipped upon the ice and fell, sustaining severe injuries. It 
was held that an incline such as this was necessarily danger¬ 
ous and that no evidence is required to show that one is more 
liable to fall when descending a slippery inclined plane than 
when walking over a slippery level. 

In Hodges vs. City of Waterloo, 109 Iowa, 444, plaintiff’s 
petition charged negligence in two counts. In the first it 




was alleged that the accident was caused by ice which had 
been permitted to accumulate upon the sidewalk in a rough 
and uneven form, and in the second count the charge was 
made that such walk was negligently constructed, in that 
it sloped too much down to the level of the drivewav. There 
was evidence to show that where plaintiff fell ice had accu¬ 
mulated upon the walk. It was held that “the fact, if it be 
such, that the jury might have had some difficulty in deter¬ 
mining whether plaintiff’s accident was caused by the irregu¬ 
lar surface of the walk or by its mere slippery condition, 
would not warrant the court in taking the issue from that 
body as it did, and determining the question in defendant’s 
taxor. A city is not relieved from liability for a defect in 
a walk which causes an injury because of an icy condition 
which contributed to the accident. * * * The claim in 

the second count is that it \\’as negligence on the part of the 
city to construct the walk with an abrupt declivity of its sur¬ 
face. If, by reason of its construction, it xx’as dangerous to 
pedestrians, under the conditions that prevail during the 
winter season, then the jury would have been justified in 
holding defendant liable upon that count.” 

(’lenience vs. City of Auburn, 06 X. V., 334, is an appo¬ 
site authority. I he difference in grade between two parts 
of a sidewalk was overcome by a stone being laid to join 
the old and new walks, at a slope of about 6 inches in about 
34 feet. I he injury was caused bv ice accumulating there¬ 
on. It was held to l>e a dangerous descent and the defendant 
liable. 


In Ford vs. I)es Moines, 100 Ioxva, 04, it \\ T as held that 
a city is not relieved from liability for injuries .sustained bv 
falling upon a sidewalk which xvas established at too steep 
a grade, because the icy condition of the walk, for which 
it was not responsible, contributed to the accident. It xvas 
for the jury to sav whether danger from snoxv and ice should 
have been provided for when a sloping walk was built. 





The latest case arising upon similar facts is that of Smith 
vs. City of Yankton, 23 (1909) S. D., 352, 121 N. VV., 848. 

That case was elaborately considered and holds that while 
a city is not liable for mere slipperiness of a sidewalk, yet 
it is liable where such slippery condition should have been 
anticipated, in which case such a condition must be considered 
in connection with the construction of the sidewalk, in 
determining whether it exercised reasonable care to con¬ 
struct a reasonably safe sidewalk. A municipality is liable 
for damages from an accident the result of two concurrent 
causes, though one of them is a cause over which it has no 
control, pro\ ided it is a cause which it should have antici¬ 
pated and should have guarded against. 

In that case the facts also showed that plaintiff knew the 
place was dangerous and slippery and thought she could pass 
down safely bv being careful and she fell while attempting 
to do so. I he jury should consider topography and neces¬ 
sity for slant in walk in determining: its safetv. 

To the same effect, and directly in point, is the case of 
Perkins vs. City of Fond du Lac, 34 Wis., 435. 

it\ of Atchison vs. King, 9 Kans., 375, 381, on the 
question of contributory causes in a like ease, it was said, 
“there is in this case a defective work for which the citv is 
responsible; there is, perhaps, a slippery condition of the 
sidewalk for which no one is responsible, and there is the 
passing over it of the plaintiff for which she alone is respon¬ 
sible.” “But in all these causes, proximate or remote, real 
or fancied, there was negligence in but one party, the plaintiff 
in error. Where the sufferer is in no fault, using ordinary 
care and diligence, and is injured by a defect in a public side¬ 
walk, although the slippery state thereof may have combined 
with the defect to produce the accident, we can not but hold 
that the city that constructs the walk, and invites people to 
walk upon it, and then permits it to remain in an unsafe and 
dangerous condition, is liable.” 
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On the general proposition of unsafe construction, Cyc., 
Vol. 28, pages 1372, 1375, lavs down the law as follows: 

‘‘A municipality is not required to construct all its side¬ 
walks that they shall meet upon exactly the same level ami 
the mere existence of a descent, slope or steps in the sidewalk 
of a city does not render it liable for accidents to persons in 
stopping from one elevation to another. But it is the duty of 
the city, when such steps or slopes are necessary, to construct 

ami maintain them in a reasonably and ordinarilv safe* eondi- 

• ’ • 

tion as to such people as may lawfully, and in the exercise of 
ordinary care, use them; and although it is not liable for 
slight inequalities therein, recovery may be had against it for 
negligently constructing or permitting unusual steps or slo]>cs 
from which injury might have been reasonably anticipated, or 
where the plan of construction adopted was manifestly 
unsafe/' 


The following authorities are 


all directly applicable: 


Plain view vs. Mendleson, 65 Xeb., 85. 

Blume vs. Xew Orleans, 104 La., 345. 

Dunn vs. Oelwine, 118 X. \\\, 704. 

Taber vs. St. Paul, 30 X. W., 765. 

I). C. vs. Arms, 107 V. S., 519, as to other acci¬ 
dents at the same place. 


Appellant assigns as the first error that the court erred 
in not instructing the jury to return a verdict for the 
plaintiff in error. Conversely to that, we contend that the 
proof shows this incline to have been at an angle of 45 de¬ 
grees, without steps, guardrails, cleats or other protections to 
travelers, which made it dangerous per se. 

In White vs. Trinidad, supra, the city was held negligent 
in maintaining a section of a sidewalk 6 feet in length with 
a slope of 18 inches, when the adjoining street was level. 

In Ford vs. Des Moines, supra, it was held that a tempo- 
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rarv sidewalk, which sloped 5 feet in a distance of 40 feet 
without cleats or handrails, was defective. 

In Blume vs. New Orleans, 104 La., 345, it was held 
that where a municipality permits one proprietor to raise 
Ins sidewalk and lets the grade of adjacent propertv remain 
out of grade for more than a year, and owing to an abrupt 
descent of 5 inches at the dividing lines, an accident hap- 
pens, the city is liable. 

See also: 

Hill vs. Fond du Lac, 56 Wis., 242. 

Shumav vs. City of Burlington, 108 Iowa, 424. 

City of Aurora vs. Hillman, 90 Ill., 68. 

Decker vs. Scranton, 151 Pa., 241. 

Kopper vs. Yonkers, 97 X. Y., Supp., 425; affirmed 
188 X. Y., 592. 

Graham vs. Poughkeepsie, 74 X. Y., Supp., 97. 

W e have not thought since the doctrine enounced in the 
Mosheuvel case, 191 IT. S., 247, that it would again be 
seriously contended that one who uses a sidewalk in the 
DLtrict of ( olumbia, under similar conditions, would be 
deemed guilty of contributory negligence as a matter of 
law. \\ e are satisfied that a mere reference to that case, 
even though it were not for decisions of this court, should 
be a complete answer to these subdivisions of appellant’s 
argument. It is contended by appellant that the Mosheuvel 
case is not applicable to snow and ice cases, so we refer to: 

Salzer vs. Milwaukee, 97 Wis., 471. 

Smith vs. Yankton, and Perkins vs. Fond du Lac, 
supra. 

Indianapolis vs. Cook, 99 Ind., 10, which was read 

by the trial justice in his charge to the jury in this 
case. 


Ponca vs. Crawford, 23 Xeb., 662. 

See D. C. vs. Crumbaugh, 13 App., D. C., 553. 

It is only necessary to look at the photographs to be at 
once convinced of the inexcusable negligence on the part 
of the municipality in allowing any of the thoroughfares of 

this city to be put, or allowed to remain, in any such condi¬ 
tion. 

As to general admissibility of photographs or pictures, see 
note to Dederichs vs. Rly, 35, L. R. A., 802, 808, but it 
should be borne in mind that appellant also used these 
pictures in evidence. (R. pp. 10, 13.) 

“These photographs were shown to all the witnesses and 
were pronounced a correct representation of the locality.” 
(Appellants’ brief, p. 3.) 

The case was properly tried and should be affirmed. 

Respectfully submitted, 

John C. Gittings, 

Justin Morrill Chamberlin, 
Attorneys for Appellee. 

September 6, 1011. 








